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Providing students who are English language learners with a “level playing field” within the realm of public education in the United States has been an uphill battle.  Certainly, in many places, local school districts as well as individual schools still are loath to openly embrace the need for comprehensive English language development programs and, in particular, often object to instruction that employs a bilingual approach.  Within the evolutionary process of English language development and bilingualism within the United States, however, there have been significant victories that, when added together, hopefully should one day lead to a broad-based American acceptance of the need for bilingual education.  This paper is about one such victory, which came in a 1974 Supreme Court decision: Lau v. Nichols.


The Lau decision stemmed from a class action suit filed by Kinney Kimmon Lau, on behalf of 1,800 non-English-speaking students of Chinese ancestry, against the San Francisco (California) Unified School District in 1973.  The original suit sought “relief against the unequal educational opportunities which (were) alleged to violate, inter alia the Fourteenth Amendment to the United States Constitution” (Lau v. Nichols excerpts, p. 1).  Specifically, the suit cited the Equal Protection Clause of that amendment, because:


There (were) 2,856 students of Chinese ancestry in the school system who (did) not


speak English.  Of those who (had) that language deficiency, about 1,000 (were)


given supplemental courses in the English language.  About 1,800, however, (did)


not receive that instruction.  The class suit brought by non-English-speaking Chinese 

students . . . sought relief against the unequal educational opportunities. . .  . (Lau v. Nichols, summary, p. 1).

In its argument in response to the lawsuit, the San Francisco Unified School District argued that it had met, and was continuing to meet, the needs of the Chinese-American, non-English-speaking students within the parameters of existing law.  Following forced integration in 1971, as the result of a federal court decree, the San Francisco Unified School District instructed the children of Chinese ancestry in mainstream classrooms.  The District’s lawyers argued that the 1,800 students in question did receive equal treatment because the district had provided them with the same facilities, textbooks, teachers, and curriculum as they had provided other students of similar ages in that district (Lau v. Nichols, excerpts, p. 2).  

In initially hearing the case, a Federal District Court agreed with the San Francisco Unified School District’s argument and held against Lau et al.  Next, the Ninth Circuit Court of Appeals affirmed the District Court’s decision, “holding that there was no violation of the Equal Protection Clause of the Fourteenth Amendment” (Lau v. Nichols, summary, p. 1).  Additionally, the Ninth Circuit Court of Appeals further noted that the San Francisco Unified School District had also not violated Section 601 of Title VI of the Civil Rights Act of 1964, which “bans discrimination based ‘on the ground of race, color, or national origin.’ In ‘any program or activity receiving federal financial assistance’” (Lau v. Nichols excerpts, p. 2).  


The Ninth Circuit Court of Appeals “reasoned that ‘every student brings to the starting line of his educational career different advantages and disadvantages caused in part by social, economic and cultural background, created and continued completely apart from any contribution by the school system,” (Lau v. Nichols, excerpts, p. 1).  Furthermore, the Court of Appeals ruled:


This is a public school system of California and (Section) 71 of the California


Education Code states “English shall be the basic language of instruction in 


all schools.”  That section permits a school district to determine “when and under what


circumstances instruction may be given bilingually.” (Lau v. Nichols, excerpts, p. 1)


The United States Supreme Court accepted the case for presentation of briefs and arguments in the fall of 1973.  Lawyers for both sides argued the case before the Supreme Court on December 19, 1973, and the Supreme Court rendered its decision on January 21, 1974.  By a vote of 9-0, the Supreme Court ruled in favor of Lau, et al , overturning the decisions of the Federal District Court and the Ninth Circuit Court of Appeals.  Associate Justice William O. Douglas wrote the Court’s opinion. That opinion has become a landmark for the proponents of bilingual education, and fairness for students who are English language learners.  


Douglas first called upon Section 8573 of the California Education Code, which provides that “no pupil shall receive a diploma of graduation from grade 12 who has not met the standards of proficiency in ‘English,’ as well as other prescribed subjects” (Lau v. Nichols, excerpts, p. 2).  Justice Douglas went on to write:


Under these state-imposed standards there is no equality of treatment merely by 

providing students with the same facilities, textbooks, teachers, and curriculum; for

students who do not understand English are effectively foreclosed from any meaningful

education.  Basic English skills are at the very core of what these public schools teach.

Imposition of a requirement that, before a child can effectively participate in the 

educational program, he must already have acquired those basic skills is to make a 

mockery of public education.  We know that those who do not understand English are

certain to find their classroom experiences wholly incomprehensible and in no way

meaningful.  (U.S. Department of Education, p. 3)


Additionally, Justice Douglas asserted the Court’s opinion that the Equal Protection Clause of the Fourteenth Amendment had no bearing on Lau v. Nichols.  Rather, the Supreme Court relied “solely on (Section) 601 of the Civil Rights Act of 1964” in its ruling to reverse the decision of the Ninth Circuit Court of Appeals.  He specifically noted that “That section bans discrimination based ‘on the ground of race, color, or national origin,’ in ‘any program or activity receiving federal financial assistance.’” (Lau v. Nichols, excerpts).  The justices found that the San Francisco Unified School District received “large amounts of federal financial assistance,” (U. S. Department of Education, p. 3).  


Perhaps most significantly to the furtherance of bilingual education, Justice Douglas, in referring to the Ninth Circuit Court of Appeals’ citing of Section 71 of the California Education Code (permitting a school district to determine “when and under what circumstances instruction may be given bilingually” (U. S. Department of Education, p. 2)) noted:


That section also states as “the policy of the state” to insure “the mastery of English by

 all pupils in the schools.” And bilingual instruction is authorized “to the extent that it 

does not interfere with the systematic, sequential, and regular instruction of all pupils

in the English language” (U.S. Department of Education, p. 2).  


Justice Douglas then noted that (at that time) the U. S. Department of Health, Education, and Welfare (HEW) had authority for making and promulgating regulations regarding the prevention of discrimination in federally assisted school systems.  As such, he called upon a 1968 HEW guideline that stated “school systems are responsible for assuring that students of a particular race, color, or national origin are not denied the opportunity to obtain the education generally obtained by other students in the system,” (U. S. Department of Education, p. 4).  He then wrote: “It seems obvious that the Chinese-speaking minority receive fewer benefits than the English-speaking majority from respondents’ (San Francisco Unified School District) school system which denies them a meaningful opportunity to participate in the educational program,” (U. S. Department of Education, p. 4).  By thus stating that the San Francisco Unified School District had engaged in discrimination, Justice Douglas laid the basis for the Supreme Court overturning the decisions of the aforementioned lower courts.


Interestingly Associate Justice Harry Blackmun, joined by Chief Justice Warren Burger, in writing a concurring opinion, placed a caveat on the decision:


I stress the fact that the children with whom we are concerned here number about 1,800. 

This is a very substantial group that is being deprived of any meaningful schooling 

because the children cannot understand the language of the classroom. . . . I merely 

wish to make plain that when, in another case, we are concerned with a very few

youngsters. . .I would not regard today’s decision . . . as conclusive upon the issue

whether the statute and the guidelines require the funded school district to provide

special instruction. (U. S. Department of Education, p. 7)

In other words, Justice Blackmun, whose caveat holds as much force of law as Justice Douglas’s majority opinion, created a situation where large numbers experiencing discrimination can force bilingual education in certain districts, whereas the same would not be true if only a handful of students were involved.


The Supreme Court’s decision in Lau v. Nichols led to specific guidelines issued in 1975 by the U. S. Commissioner of Education.  Those guidelines, termed the Lau Remedies, “told districts how to identify and evaluate children with limited English skills, what instructional treatments to use, when to transfer children to all-English classrooms, and what professional standards teachers need to meet, “ (Diaz-Rico & Weed, 2002, p. 156).  While additional court cases have enhanced and streamlined the Lau Remedies, the fact remains that the seminal and critical precedent in the furtherance of bilingual education in the United States was Lau v. Nichols (1974).

Reaction


Throughout this course, I have continued to see incontrovertible evidence that bilingual education is the best and most appropriate method to use in teaching English language learners within the United States.  But with almost everything in our society, it seems that nothing can get truly going without a court decision making the main in-road.  So was the situation with bilingual instruction in school districts that have large populations of English language learners.  As such, Lau v. Nichols was a very crucial United States Supreme Court decision that continues to have a major affect on American education.


I sincerely believe that the Supreme Court made the correct decision, particularly in light of the significantly higher percentage of English language learners that we have today in the United States, and California, as compared to 30 years ago.  When one must defend a belief, it is always important to know the legal basis for one’s argument.  Consequently, as a proponent of bilingual education, it is important that I know the facts surrounding one of, if not the, key precedent-setting court decisions with regard to bilingual education within the United States: Lau v. Nichols.  In researching this paper, I learned not simply what the decision was, but more importantly, what the rationale the Supreme Court used in rendering its unanimous decision.  Specifically, there is a precise lineage of laws that led to the Lau decision, and now I am aware of those laws.


How will I apply Lau v. Nichols to my classroom?  There are certainly several ways.  In the first place, I will continue to be totally supportive of bilingual education.  As such, when parents, neighbors, or local taxpayers may, one day, challenge the costs of bilingual education, I have legal precedent with which to base my counter-arguments.  Additionally, as a social studies teacher, whether in a United States history or a government class, Lau v. Nichols can be used as an outstanding example regarding the process of the United States court system and how justices arrive at the rationale for their decisions.


I am glad that I selected Lau v. Nichols as the topic for my term paper and will most assuredly use it in the practical pursuit of educating my students in the years to come.
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